DECI SI ON FOR PUBLI CATI ON | N VEST' S BANKRUPTCY REPORTER

Case: In re Calietha H Mirphy, Case No. 06-00014.
Deci si on: Decision re Pending Mtions.
Dat e: February 22, 2006.

Summary: 1. Although the debtor's attorney, using
electronic filing, started a docket in the court's
el ectronic filing systempurporting to reflect that a
petition had been filed by the debtor prior to a
forecl osure sale, no case commenced and no automatic
stay arose until the debtor's petition was filed and
docket ed t he next day.

2. The debtor's filing fee, paid on the day the
docket was started, could be applied to the petition
filed the next day in correction of the om ssion of the
petition when the docket was opened.

3. Because the debtor's § 109(h) credit briefing
occurred on the day before she finally filed her
petition, that briefing satisfied 8§ 109(h) by precedi ng
the day of the filing of her petition.



The deci sion below is hereby signed. Dated:
February 22, 2006. S,

tthe T Tl Bl
S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge
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DECI S| ON RE PENDI NG MOT1 ONS

The outcone of two pendi ng notions depends on the date and
time of the filing of the debtor’s petition under 11 U S.C. § 301
to commence this case. Even though the debtor’s counsel, as an
aut hori zed el ectronic filer of case papers, electronically opened
a docket reflecting this case as commenced on January 17, 2006,
she did not file the debtor’s petition until January 18, 2006.
The court will treat the petition as effective to comence a
bankruptcy case at the tinme of its filing, and as not relating
back to the opening of the docket on the previous day.

The belated filing of the petition mandates denial of the
chapter 13 trustee’s notion to dism ss on the basis of 11 U S. C
8§ 109(h). Because the debtor’s petition was filed only on

January 18, 2006, and does not relate back to January 17, 2006,



t he debtor received credit counseling on January 17, 2006, which
was “during the 180-day period preceding the date of filing of
the petition” as required by 8 109(h).

By the sane token, however, the belated filing of the
petition requires granting of the notion of a nortgagee® for
relief fromthe automatic stay to permt the purchaser at a
forecl osure sale of the debtor’s hone to obtain a deed pursuant
to that sale and to evict the debtor fromher hone. Although a
case had been electronically docketed on January 17, 2006, that
openi ng of the case was not the filing of a petition giving rise
to an automatic stay under 11 U S.C. 8§ 362(a), and no automatic
stay was in effect when the foreclosure sale was held.

I

On January 17, 2006, at 7:13 p.m EST, the debtor’s
attorney, Juaria L. Nelson, electronically filed in this court an
unsi gned Notice to Individual Consumer Debtor under 8§ 342(b) of
t he Bankruptcy Code which listed Carlietha Maria Miurphy as the
debtor. Nelson thought she was filing a petition under chapter
13 of the Bankruptcy Code on behal f of Murphy, and as part of the
el ectronic filing transaction paid the filing fee required for

such a case and subnmtted a docket text which reads:

! The nortgagee is Deutsche Bank National Trust Conpany,
whi ch was secured by nortgage in the formof a deed of trust
recorded against the debtor’s honme. The foreclosure sale was a
non-judicial sale by the trustees under the deed of trust.
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Chapter 13 Voluntary Petition. Fee Anount $189 Filed by

Carlietha Maria Murphy Mailing Matrix due 01/ 20/ 2006.

(Nel son, Juari a).
The docketing of the filing as a petition resulted in the opening
of a case docket showi ng Murphy as the debtor under the new case
nunber of 06-00014. Nelson received a notice of her filing
reciting the time of filing and the docket text she had placed on
t he docket and apparently did not realize that what she had filed
was not a petition.

On January 17, 2006, Nelson also electronically filed on the
debtor’s behalf in the newly opened case three other docunents:

a chapter 13 plan bearing Nel son’s signature;

a Statenent of Social Security Number bearing Mirphy’s
signhature as the debtor; and

a certificate reciting that Mirphy had received credit
counseling under 11 U.S.C. § 109(h) on January 17, 2006.

On January 18, 2006, the clerk issued to the debtor through
el ectronic transm ssion to Nelson a notice reciting:

ELECTRONI C DEFI CIl ENCY NOTICE. Filer is hereby notified
that the docunment entry linked hereto contains an error
whi ch requires corrective action. THE ATTACHED PDF
RELATES TO A DI FFERENT DOCUMENT. PLEASE FI LE AN AVENDED
PLEADI NG W TH THE CORRECT PDF LINKING IT TO THE

ORI G NAL PLEADI NG (Re: Rel ated Docunent #: 1 Chapter 13
Vol untary Petition). YOU HAVE UNTIL 1/18/ 2006 TO
CORRECT THI S DEFICIENCY. |IF YOU FAIL TO DO SO THE
SUBM SSI ON MAY BE STRI CKEN.

Nel son filed the debtor’s signed petition on January 18, 2006,

but sonetine after the foreclosure sale had al ready been hel d.



[

Section 109(h) does not sinply require the debtor to obtain
credit counseling before she files her bankruptcy petition.
Instead, it specifies that credit counseling nmust be obtained
prior to “the date of the filing of the petition.” 11 U S.C. 8§
109(h)(1). “It is settled that when a statute requires an act to
be done within a specified nunber of days prior to a fixed date,
the last day, nanely, the fixed date, is to be excluded . . . in

maki ng the calculation.” State v. Zaller, 50 N E. 2d 991, 991-92

(Onio 1943); accord Stein Supply & Supply Co. v. Tate, 95 S.E 2d

437, 438-39 (G. C. App. 1956); Baugh v. Rural High School Dist.

No. 5, 340 P.2d 891, 898 (Kan. 1959); Murchison v. Darden, 171

S.W2d 220, 221 (Tex. C. App. 1943). Accordingly, the | atest
that the debtor could have obtained credit counseling under
8 109(h) was the date prior to her petition date. The trustee
m st akenly believed that because the docket reflects that a
petition was filed on January 17, 2006, the debtor’s credit
counsel ing on January 17, 2006, did not satisfy the statute.
However, the petition was not filed until January 18, 2006, and
thus the debtor (inadvertently) conplied with the statute.
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Because the debtor’s petition was not filed until after the

forecl osure sale was held, no automatic stay was in place to stay

the sale. Once the gavel fell at the foreclosure sale, only the



purchaser’s rights arising fromthe sale remained to be enforced.

This court’s decisions in |In re Flowers, 94 B.R 3 (Bankr. D.D.C

1988), and In re Bobo, 246 B.R 453 (Bankr. D.D.C. 2000), warrant

granting relief fromthe automatic stay to permt the purchaser
to obtain a foreclosure sale deed and to evict the debtor from
the real property sold.
|V
The court wites further to distinguish a decision, relied
upon by the nortgagee, which could be read as requiring treating

the petition as a nullity. In In re Mrion, Case No. 05-67816

JPK (Bankr. N.D. Ind. Jan. 5, 2006), the debtor’s attorney filed
a miiling matrix and erroneously docketed it as a petition
commencing a case. The court entered an order dismssing the
case, as no petition had been filed to comence a case. The next
day, the debtor’s attorney filed a petition in the case and was
notified that “Case D sm ssed on 10/24/05. Docunent cannot be
processed.” Three days later, the debtor’s attorney filed a
notion to reconsider the dismssal of the case. The court ruled
that there was no case pending in which to consider permtting an
anended petition.

The instant case is different. The clerk permtted the
debtor’s attorney to correct the m stake in opening the case and
a petition was filed before the court took any action to dism ss

the case for lack of a petition. The petition, although |abel ed



an anmended petition, was effective to commence a case. Although
the docket for the case was prematurely opened on the preceding
day, there is no reason to require the debtor’s attorney to open
a new docket and pay a new filing fee related to the petition.
The filing fee paid wth the premature filing was for conmenci ng
a bankruptcy case, but when no case was actually commenced unti
the petition was filed the next day, the filing fee may be
treated as paid towards the filing of that petition.

Appropriate orders foll ow

[ Signed and dat ed above. ]

Copi es to: Trustee; Debtor; Debtor’s counsel; Jeffrey B. Fisher.



